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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 
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8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) 0 The drawing(s) filed on is/are: a)D accepted or b)d objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. Claims 1-6 and 9-13 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Giddings ('426). 

Giddings discloses a device and method for particle separation which include all 
of the presently claimed features. Specifically, Giddings discloses a microfluidic flow 
device (see e.g. column 10, lines 22-25, disclosing micron scale dimensions) which 
includes a channel having two inlets and at least two outlets (Figures 6 and 7, and claim 
2). The channel is free from internal structures (column 7, lines 6-12). A detection 
means is provided in association with the particle containing outlet so as to detect 
emerging particles (column 1 1 , lines 46-48). In operation (see column 10, line 47 
through column 11, line 13), a particle containing stream and a particle free stream are 
introduced into the first and second inlets, respectively, and directed through the 
channel in a laminar flow condition. Different sized particles migrate to collect in 
different layers within the channel to enable separation of layers at the outlets. The flow 
rates of the inlet streams and/or outlet streams are individually controlled in a manner to 
displace the fluid barrier formed between the laminar flows to any desired position so as 
to coordinate with the separated outlets (column 9, lines 8-34, and column 10, lines 62- 
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66). Specific examples are provided which utilize different flows between the particle 
containing and particle free fluids (e.g. column 11, lines 53-60). 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

5. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1.56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or(g) 
prior art under 35 U.S.C. 103(a). 
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6. Claims 7 and 8 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Giddings ("426). 

The method of Giddings, as detailed above, differs from the claimed invention in 
that it fails to specify the two fluid flows being equal. However, Giddings teaches that 
the individual control of the two fluid flows permits control of the location of division 
between the separated particle layers at the outlet. Thus it is disclosed that "[t]o split 
the flow at some off-center position, we need only adjust the flow rates (specifically in 
this case the two outlet flow rates) so that each outlet stream carries a specified fraction 
of the total flow." Giddings at Column 10, lines 62-66. Implicitly, one of ordinary skill 
would conclude that to split the flow at a center position, the relative flow rates would be 
set as equal. 

7. The prior art made of record and not relied upon is considered pertinent to 
applicants disclosure as generally related to applicants field of endeavor. 

8. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jeffrey R. Snay whose telephone number is (571 ) 272- 
1264. The examiner can normally be reached on Mon-Fri. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill A. Warden can be reached on (571) 272-1267. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). ^ 




Jeffrey R. Snay 
Primary Examiner 
Art Unit 1743 
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